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Cecilio Cortez Lopez appeds pro se from the district court’s judgment

denying his 28 U.S.C. § 2255 motion alleging ineffective assistance of counsel.

This disposition is not appropriate for publication and may not be
cited to or by the courts of this circuit except as provided by 9th Cir. R. 36-3.

This pand unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).



We have jurisdiction pursuant to 28 U.S.C. § 2253. We review de novo, see
United States v. Rodrigues, 347 F.3d 818, 823 (9th Cir. 2003), and we affirm.

L opez contends that his counsel failed to argue and object during the plea
negotiations and sentencing that his prior conviction for transporting or attempting
to transport heroin was a misdemeanor instead of afelony. Thisfailure resultedin
an enhancement of his sentence under 21 U.S.C. 8§ 841(b)(1)(A)(viii). To
demondtrate ineffective assistance of counsd, Lopez must establish both that his
counsel’ s performance was deficient and that he was prejudiced asaresult. See
Strickland v. Washington, 466 U.S. 668, 687, 694 (1984). Lopez failsto show that
his counsel’ s performance was deficient because upon review of the record, we
conclude that his prior felony conviction was not a misdemeanor.

AFFIRMED.



